2 STATE OF MONTANA,
BEFOQRE THE BOARD OF PERSONMEL AFPEALS

| IN THE MATTER OF UNFAIR LABOR PRACTICE CHABGE NO. 24.08
JORDAN EDUCATION ASSOCIATION,

7| MEA/NEA, ;:
Complainant / Appellant, ﬂ
- g - ::: FINAL ORDER
= | JORDAN LNIFIED SCHOOL DISTRICT, .::
3 | Defandant ! Respondant. :I:
i

The above-captioned maliter cama bafore the Board of Personnel Appeals {Board) an
L} December 8, 1959 The maller was before the Board for consideration af the
| ComplainantAppeliant's Exceptions to the Hearing Officer's Findings af Facl, Conclusions of
I | Law and Proposed Crder filed By Karl E|'|g_|u nd, attormey for the Eli'_'ll"l’lp|Eli|'|-5|'It"-':'-P'_|:lE"H fif
Hearing Clficer Gorden D, Bruce, had issued his Findings of Facl, conclusions of Law and
14 Froposed Order on April 29, 1959,

Appearing befare the Board were Michael Dahlem, attarmey for the
DeferdantRespondant, and Karl Englund, atlormay for the Complainantidppellant. Mr.
L& | Dahlem participated by telephone while Mr. Englund made aral argument in parson

17 The arguments prosenled, both written and oral, reflected that twa distinet issues were
pursuad by the Complainant!Appeliant in suppon of its pasition that an unfair labor practice

1| oceurred. Tha first of these issues consisted of a claim that the Defendant/Respondant
unilaterally reduced teachar preparation time via Lhe elimination of the elementary school

9 physical education pragram, The second Issue was that the DefendantRespandent adher
made a malernal misreprasentation of its financial condition ar engaged in surlace bargaining:
For the sake of clarity the Board addressed these issues separately

After review of the record and consideration of the arguments by the paries. the Board
concludes and orders as follows:

' 1 IT 1S ORDERED that the Hearing Officer's findings of fact are supported by the
| substanlial credible evidence of record and are hereby affirmed

IT IS FURTHER ORDERED that (he Hearing Officer's "DISCUSSION" properly
3] applied the facta o the approprate law and came to the correct leqal conclusion
wilh respect to hoth “failure (o negoliale” and “misrepresentation” issues. The
25 Hearing Cfficer’s discussion of the "mesrepresentation” izsue does confain some
Inappropriate speculation regarding he intent or effect of reprasentations made
by the school district’'s negotiatcrs. Such speculation is unsupported in the
record. Therefora, that portion of the discussion commencing with he ward
g ‘However” an line B of page 11 and anding with the ward “proposal” on line 17 af
‘ page 11 is hereby excepted and disapproved.
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IT IS FURTHER ORDERED that ihe Hearing Officers "DISCUSSION®
efronacusly applied tha facts to'the appropriate law and came ta the inearract
legal conclusion with raspect 1o the “surface bargaining” issue, Accordingly, the
Hearing Officar's discussion of this issue is modified as follows!

A

That partion on the discussion commencing wilth the work “Allhcugh” on
line B of page 14 and ending with the word “agreament” an ling 9 of pEgE
14 iz hereby excepied and the following substituted in its place.

The net effect of the schoal board's offer upon some of the impacted
ermployess, haweaver, was fo efectively fender any proposed incraass
fnegigite,

The discussion of this issue is further supplamanted by Lhe fallawing naw
paragraph, which shall be inserted immadiately fallowing the substituted
language. &t farth abave,

Whan considering whether suifaco bargaining faok place, & must be
remembered that 39-31-401(5), MCA, raquires the schao! board fo
amam collectively in goad faith” with the associstion. The “good faith”
standard “requires that the parties involvad deal with each ather with an
open and fair mind and sincerely endeavor (o ovevcome ohatacles ar
difficulfies exisfing betwoan the smplover and the emplayess.” NLRE v
Soss Mg Co, 118 F.2d 187, 183 (7" Cir. 1947). Towards this end,
tfere-must be & “rational exchange of facts and arguments that will
measurably increasae the chance for amicable agreament.” Ge f
Eleclhc Ca, T50 NLRE 182 (1884). enforced, 418 F.2d 736, .T"Eng .
1969], cen. demieq, 397 ULS: 9685 (1970). Thus “sham discussions in
wiich unsubstantiated reasons are substiluled for genuine arguments
shoud e anathema,.” id.

Viewed ifi isalation, the school board's pay proposal would Fkaly not
comprise surface bamgaining. When taken in context, however this is not
the cage. The canfext which leads fo the inescapahle conclusion thal
surfaco bargaining feok place include first, the schoal boards expressed
chsinciination io even bargain with an association that had angoing
figation with if. Second, the school board's repeated slatements thal no
monay exsted for allowing a raise in employee pay, While, as noled
earhier in his decision, such stalements cannat be classified as
‘isreprezeniations”, they nevertheless do constitute the subsiitution of
an unsuhstantialed reasan for & genwine armument.

IT15 FURTHER ORDERED ihat the Hearing Officer's conclusion of law #1 i3
legally correct and hereby approved, Conclusion of law #2 is legally incomect
and is hareby modified to read as follows:

Excepting from gaid conclusion of law the language baginning with the
word "The” on line 13 of page 14 and ending with the werd “refusing” on
line 14 of page 14 and substituting in its place the following,

The istnc! violaled 35-37-407(5), MCA. when ! refused |
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IT IS FURTHER ORDERED that the Hearing Officers “DISCUSSION'
erronsously applied tha facts to the appropriate law and came to the ineamrect
legal conclusion with raspect to the “surface bargaining” issue. Accordingly, the
Hearing Officar's discussion of this issue is modified as follows:

A That portion on the discussion commenging with the work “Allheugh” on
line B of page 14 and ending with the word “agreament” an line 9 of page
14 iz hereby excepted and the following substituted in its place

The net eifect of the schoal board's offer upon some of the impactod
employess, however, was to effectively render any proposed Incroass
negigie.

B, The discussion of this issus is further supplamanted by Lhe lallawing new
paragraph, which shall be inserted immediately fallawing the substituied
language set lorth above,

Whan considering whether suiface bargaimng fook place, @ musf be
remembered that 39-37-407(5), MCA, ragquires the schac! board o
“raman celleckively in goad faith” with the association. The “good faith”
standard “requires thal the parties invelvad deal with each other with an
apai and fair mind and sincerely endeavar (o ovorcome ohstacles or
difficullies exising befween the emplover and e employess.” NLRB v,
Coss Mg Co, 178 F.24 187, 188 (7" Cir. 1947). Towards this end,
tfrere must ba & “rational exchange of fagts and arguments that will
measurably increase the chance for amicable agresment ™ Genaral
Electic Ca,, 150 NLRE 192 (1954), enforced, 418 F.2d 736, 750 (27 Cir.
1968), cen. denied, 397 LLS: 965 (1970). Thus, “sham discussions in
which unsubstantialed reasons are substituled for genuine arquments
should be anathema.” Id.

Viewed ifi isolation, fhe school hoard's pay propesal wauld iikely not
camprise surface bargaining. When takern in confext, however s s not
the case. The canfext which leads fo the inescapable conclusion thial
surfaco bargaining fook place include first, the schoal boards expressed
chsinciination to even hargain with an association that had angoing
iligation with . Second, the school beard’s repeated statements thal no
monay exisled for allowing a raise m employee pay, While, as noled
garlier in this decisian, such statements cannat be classified as
isrepreseniations”, they nevertheless do constitute the subshifution of
an unsubsiantialed reasan for & genuine armument,

IT 15 FURTHER ORDERED that the Hearing Officers conclusion of law #1 s
tegally correct and hareby approved, Conclusion of law #2 is legally incorreact
and is hareby modified to read as follows:

Excepting from gaid conclusion of law the language baginning with {he
wiord “The" on line 13 of page 14 and ending with the word “refusing” on
line 14 of page 14 and substituting in its place the following

Tha (istact violated 35-371-407(8), MCA. when ! refused .




3 IT 15 FINALLY ORDERED that the Heanng Officer's recommended order will
naither ba accepled nor endorsed by this Board, Inslead, it is this Board's order
that the unified board of frustees of the Garfield Gountly District High Schcal and
the Jordan Elementary School District Number One, Its agents, schoal board
members and employees shall coass and desizl fram refusing to bargain in
good failh with tha Jordan Education Association, MEAMNEA CONCErning
mandalory subjects of bargaining.

DATED this jﬂf—dawf (E-Zi-. 2000,
s

&
BOARD OF PERSONNEL APPEALS

&t
Presiding Officer
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On preparation time issue;
e R L e R R T T L s e L Ly,

Board members Holsiram; Scheeider and Talcotd concur.
Alternate member Donay concurs,
Board member Perking dissents,
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On misrepresentation/surface bargaining issue — motion fo reverse the order and find the
Lislrict guilty of surface bargaining:
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Board members Flaolstrom, Perkine and Schaeider eancur
Board membear Talcol dissents,
Alternate mamber Daney dissents.,
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NOTICE:  You are enfillad fo Judicial Review of this Order. Judicial Review may be
oblained by filing a petition for Judicial Review with the District Court no later
than thirty (30} days from the senvice of this Order. Judicial Review is pursuant
to-fhe provisions of Section 2-4-T01, et seq., MCA.
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STATE OF MONTRNR
BEFOREE THE BOARTE OF PERSONKEL APPEALE

IN THE MATTER OF UNFAIR LABOR PRACTICE CHRARGE NHO. 34-9B:

JORDAR  EDUCATION
ASSOCIATION, MEA, KEA,

Complainant,
FPINODINGS OF FROT;
COHCLOSIONS GOF LAW)
AND RECCMMENDED ORDER

WEL

JORDAN THIFIED SCHCOL
DISTRICT,

T o o W o

Defendant.

L. INTRODUCTION

Cn Juns 15, 1998, the Jordan Education Assoclation, MER/NER
{the Asscciacion), filed an unfalir labotr practice charge: agalnst
the Jordan Unified School District (the Distxict) alleging a
unilateral ‘change in working conditions without notice and an
oppartunity to bargalin, miarepresentaticn of school distrpict
finances and surface bargaining in viclation of 5§ 3%-31-401(1)
and {5), MCA. Hearing Gfficer Gordon D. Bruce conducted a
contasted case hearing on Jacuary 13, 1898 i Jordan, Montana,
The Aasocistlion was represented by Karl Englund, The Distriot
waga rapregented by Michasl Dahlem.

Judy Billing, Wendy [dndford, Carrie Murmion, Kimberely
Tohn, btoachers, and Tom Bilodeaw, Ressgareh Director of che
Mankans Education Asaccliation, gave awern teatimony at ths
hearing. The parties agreed that the record would be complete
with the filing of post-hearing brisfs, and the Hearing Officer

recoived final submissicns on March 10, 1990,
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IT. FINDINGS OF TACT

i The association is the exclusive bargaining
representative for teachers employed By the District {Complainant
Exhilhikt 3] -

2% The school baoard did pot negobtiate with the BAssociation
bafora it satablighed tha ¥X-12 PE/Health pragram ar hefore it
incressed preparation time for H-5 teachers (Testlmony af
Lindierd] .

3. The hasociation and the Pistrigt have bean parties to a
gerieg of collective bargaining agqreemants, with the latest one
affective frem July I, 1957 chrough Juns 30, 1998 and yearly
therasfter unless superseded by a new agresment, Id, at Arclcle
[T, Section 2.2. Whon they negotiated this agresment, thea
parties agras=d bthat bthe only subjecks open for pegotiations for
tha 198B-199% gohool year would be palary, inasurance and binding
arbltration. Id.

4., When tha 15%9%7-1%%3 conkbract was negotiated, the
Aesoctiation and the District agreed Ko a-salary fresze; however,

tadicharyd recaiyad ghen and lane Incoreascss during that pecioo,

L The partias began negotiations for the 1398-1%33 achool
year on February 16, 1533 (Complainant Exhibic £(bl}, They
established ground rules (Complainant Exhibit 4(ail. One of the

ground ruleor concerned minubes. Id. They agresd Ehak
hasociatian bargainsr Kim Cohn would prepare minutes and the
hesociation and the District would approva them, I4,

B At the first bargaining pesgion, the parties agread to

faollow the collecpive bergalining agreement and limlit negotilations
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to the issues of salary, binding arbitration and ineuranca
{Complainank Exhibie 4[] ] -

v IR The jointly-approved miputel of the firgt bargaining
gegaicn state, "The members of the Dniffied Board of Trustess had
a gquestion regarding court papsrse filed by ths JTEA agalnat the
schoocl board® (Complainant Exhibit 4(bll. The "court papera"”
reafer £to a mobtion te compel arbitration of a grievance caoncerning
the indefinite suspesnsion of a tenured teacher, This was a long-
dhanding and centbtenkicgua | poie in which a teacher had héen
suapended and a grievance filled. The Asacclapion bargainers wese
not involwvead in pr&ﬂeasing the griesvance. The '"guestion! poged
by ona board member to the Association was why it should bargain
with the fAspociakion "when vyod are puing us . !

B. Begauas the Assoclation had agreed to a malary. Ereoze
in the 1997-1998 school year, it propossed 2 silignifilicant increass
in galary for the 1593%8-198% school year (Complalnant
Exhibit 4 ({2]] . Even prior to presenting a salacy or dinsurancs
affer o bEhe Aagsstation, the Digeriet stated, "[Tlhere is po
morey in the budget for a ralse" [(Complainant Exhibic 4 (d)).

9. Tha possibility of elimination of the K-12 PE/Health
{FE) preogram had been discussed ab a number of board meaetings
during the spring of 1907 and 1998 which hssociation
reprasentatives atkended (Exhibit D-1 and Testimony of Lindford) .,

10. The Dlatrior initially decidsed to slimimate the PE
program for the 1997-98 school year, but reconsidered its
dacigioen afber a teacher volunteered bo tesch grades 1 ang 2

without an aide. The asslgnment was unsuccegaful and the
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Districk ‘hired an aide during the 1989-98 gchosl year {Tastimony
of Lindford}

11. The parties conducted negotiaticns on February 18,
March 17, Aprii 14, M¥ay 26; Juns 10, and Juna 30, 18%9E
(Complainant Exhibite 4{a) - 4(h)}. They participated in a
madiated bargaining- sesalion on Debober 28, Y288 |(Complainant
Exhibita 4(]| and 4(k}).

12. The mesociaticn's firet econcmic offer was presented at
the second bargaining session on March 17 and proposed an
increase in the base salazy Erom 517,700 per year:to-51%,158 with
the axisting 3.75 sktainmeant level [Complainant Bxhibit 4£ig)).
The Asacciabion did not propose any incresse 1n the District's
contribution to ingurands because pelithey the Dlsrrict mor the
haggociaticon belisved the insurance premium would incorease
iComplainant Exhibit 44d) ).

13 On April B, 1008, the Diakrielk vobed to eliminate the
PE pragram for the I998-9% achool year st a mesting attended by
Aggociation repregsentatives, The Assogiation never reguested
negotiations with the District over the effects of the program
alimination even though it krnew tchat the Districr's declsion
would regult in a reduction in preparation time for X-5 teachers
{Exhibit D-1 and Testimony of Billing, Lindford and Kobhm) .

14. In May 159598, teacher Carrie Murnion appeared at a board
maating and requested the board te recongidéer {ts decigion ta
abolish the K-12 PE pragram, She wag not well received by ons of

the Baard members, but in a1l evente, Murnicn was ot the

excluaive representative of the Associabion.
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15. The Esspociation thought that it could hot reguest
negotistions over the offects of the program elimination because
the parties had agreed o limit negotiations to Articles W, XI,
and XTI, The hosocistion was aware that the District regquested
pegqotiationa on Artiele VIV2, a provision concerning the deadline
for notifying teachers of contract renewal (Exhibics db and ds
ang Testimony of Lindford).

16, The reduction ig preparation time for five KE-5 teachers
did not alter the lepngth of the s#chool day as provided for in
Arcicle 3.4(a) of che agreement. Preparacicn cims fog o work cime,
and as provided by agreement, the work day still begina ak
g:00 a.m, and ends at 4:00 p.m. (Testimony of Hcohn) .

17. All District financial records are a mabter of public
information, and the Districk pever denied any representakbive of
the hAssocliation access to thase recorda [(Exhibit D-1 and
Testimony of Lindford and Murniom).

18, In January 1598, tha MZA prepared a detailed analysis
of Ehe District's pacst revenues and expendibtures avallable teo
fgaociation representabives durisg the couras of negoblations
[Testimony of Bilodeau) .

19: The District presented its First economic offer. at the
Ehird bargaining sessicon on hordl 14 and propoled 5 base salarsy
of 518,000 and proposed bto decrease the attainment level from
3.75 £o 3,5 (Complainant Exhibit 4({e}}., The combination of tha
gmall raise in the base and the lower aktainment level meant that
nome of the teachers gwould roseiyps 'I.I'|'-_=r'}l' lieela lperassgs in

salary.
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20, 'On June 10, 1998, during the fifth bargaining sssalicn,
Ehe Association proposed Lo increase the base ‘salary to 518,700,
with Ehe existing acbainment level (Complainant Exhibit 4{h]]).
The Asacciaticn propoged an inerease in the DigErict's insurance
cantribution by S58.00 per month because the premium had increased
by that amount. Id. ©n June 30, 1398, the Asscclation reduced
its effer to 5.6% in base teacher salary. Since then, it has
made ne further offers (Exhibits d4c and 4g and Testimony of
Murnicn and Lindford]l. The average stabtewlde increase in base
ceachay galary for the 1%98-5%2 gchool year hasg bheesn 2% and the
Jordan elementary and high school district budgets are within the
minimum and maxisum lovels established by law (Exhibit 8 and
Ti.'.!'-ll‘.'i:r'.'.i._..-ﬂ':r" aof Baloadsai] o

2% . Throughout nagatlartiens, the Diasbtrict indicated that it
conld not afford & 5.6% inogrease in bass teacher =alary in
addition to step and lane increasea. In effect, the Distriect
maintainad it could not afford to.give the teachers a raise in
thoeir salaries {(Defendant Exhibit 1}. Both the Jordan elementary
distrist and the Garfileld County high achool district have at
leaat a five year history of not spending all of thelr bddgetg
{Exhibit B) .

i 0 Puring a madiation Berdgiocn on Ootober 28, 1938, cthe
hagociation itnecresged the cost of its salary proposal by asking
that firat year teschers be hirvred at step 2 on the salary
schedule. The Assceiation also increased the cost of its health
inpurance propogsal by 518,20 4 monkh afber affering to accept no
increase in tche Digcrict's contribucicon in Aprll 1558. The

SLE.20 reguested by the Association covered not only an increase
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in the cost of existing benefite, but aleoc:-a vialon benefit that
waa not provided under the former policy {Exhibita 4d and 49:
Testimony of Lindford and Koknl. During mediation, the District
offered to Increase ita contribukbion for bealth imsurance: by
$8.00 per month {Exhibit 43}).

23. The Association's mediation proposal also prowvided that
new teachers hired at gtep 2 on the salary scheduls would be
frozen at that level for three years, &An Association
representative acknowledged that, if adopted, the proposal would
probably make 1t impossible for the Disrrict bo recsruit new
teachers (Exhibit 47 and Testimony of HEohnl .

24, The Association had actual nocice on April B, 1008,
thHat Ehe pending reduction ‘in force would reduce the amount of
preparation. cime durlqg the affecrad Epachera’ workday. in all
gvante, the Association knew that fact on June 10, 19098, whan it
filed this DLP and noted that: "Elimination of ths K-12 PE
program results -in a8 Eifty (50) percent loces of preparation time
for all E-6 ceachera. ®
ITI. DISCUS5ION

A. Failure to Bargain

Section A9-31-401L{5), MChA; prevides that it is aniunfalr
labor practice for an employer to *refuse to bargain collectively
Ingocd faibch with an axelusive repragantat e, ! T Association
arguss, howsver, that there was a doty to bargaln over the
affects of the program eliminaticno. Mevertheless, it iz well
agbtabligshed thak before s hargaining dubty arises, therse must be a
request Co bargain. Hatlopal Laboyr Relatilons Board v, Qklahoma

Eixture Co.; 79.F.3d 1030, 151 LRARM 2919 {10th Ci¥, 15%&), In




ordey for bargaining to be meaningful, the epployer must givs
Eimaly notice of ite intended action. The union, howsver, can

walwva ibtgs right Eo bargain by failing to timaly requeast

Dargaining-:

*h conecesmitant element of ‘meaningful’ hargnjning
fa timely notice to cthe unicn of the decision to
claoee, 8o that good faich bargaining daes oot
becoma futile or impossible,". . . . The Bweard,
without supporting evidence; determined thar OFC
did not-afford the Union a meaningful ocpportunicy
to bargain about the effects of the subcontracting
decigion . . . . The Board expreasly did nmotc
decermina how many days®' notice would constituce a
maaningiul eopporiunity to bargain, only holding
Fhat OFC's 'l-day notice' was 'clearly
fnsufficlent.) T4, ‘At n:-5; Whether an employer
hay pravided meaningful and timely notice is
egaentislly a gquestion of fack, apnd the Board's
findings in this regard are to be acceprted 4if
supported by substancial evidence. Emsing'a
Supermarkeat, 872 F.2d at 1287,

Origea Lhe company provides appropriate notice to
Lhae Tnian, the onue is on Ehe Undon to reguemt
bargalning over subjecte of conoern.

NLFEE v. Igland Typographers; Inag., 705 F.Z2d
aemployar of wvwiolating ite statutory duty to
Dargain. Island Typegraphers, 705 #.ddatc 51.
Further, the f£iling of an unfair labor practice
charge doegs not reliove the Union of it
abligation to regiedst Bargainiog, Associated Milk
Producera, 300 N.L.R.B_ at 5&4 (' [Ile [ilse
incumbent on the Union to reguest bargaining--nok
meraly to protest or file an unfalr labor
practice charge.'}).

The Union's failure bo raise - an issue does. nok

constitute waiver of its zight to bargain over
the tagus LE the Dnlen fa led ta belleve bhat an
abtampt ba bargain over the igsue would be fucile.
Intermountain, %84 F.2d at-1588; accord

NLRE v. ¥National Car Rental Sys., Inc.,

672 F.2d 1162, 118% [3rd Cir. 15282). Howsver, in
this cape there was no indication that the company
would refuse to bargain over =ffects . . & .

In Aowerican Dlsmond Tool, Ing., 306 N L.HiE. 374
[1992], thse Board held that Union waived its right
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to bargain over layoffs despite the lack of any
prior notice of the lavoffe. The Beard found the
combinaticon of three factors conetitunted waiwver:
(1} the Union had actual nocice of the layoffs
after they togck place; (2)- the Union had an
oppertunity Eo objoct to these laycffs at
pubsequent Bargaining sessions; and {3) the
company engaged in good faith bargaining, and
there wag no avidensze thak it woeuld not have
bargained about the layoffe. Id. at 570, The
Board nobed that the absence of notlce was an
*Amportant fact'! suggesting the unlawfulnssa of
the laycffs, but the Unicn subsaquencly led the
company. £o balieve that it did not object,
constibtubing waiver,. Id. ac 571,

With rTespect te bhe adeguacy of an employer's notice to fthe
unian, the Saventh Clreplt Courc of Appesls has held that: V[EAD
unicon, which hag notice of a propossd change whleh affects a
mandatocry bargaining subject, musc makse 3 cim=ly request To
bargain. -Moracwver, formal notice is net necessary as long as the
union has actual nobice. A union's failure to asgert its
bargaining rights will result in 8 waiver of thése rights."

ralngs ;o BED F.2d 244, 248 {7th Cl¥. 1lmas).

Tha facts in this case show that tha Association waived its
bargaining Tights when it failed to request negotiations over the
effecta of tha aliminstian of the K-12 PEfHealth’ program,
Raggoclation witnessas sdmitted that tha2y had actual potice of the
program alimination on April 8, 1598, ‘and understond thac
decigion would result in & reduction in preparation time. This
tndercstanding Led Eo Ehe £11irpg of an unfais labor practioe
chargs off Juns 10, 1998, As noted sbowve, howsver, the £iling of
& charge does nobt relisve the Asstelaticon of 1ts duty to reguest
negotiations cver the effects of the program elimination. Its

failure bto make any reguast cannob be eaxcused by the alaim that

Aspociation members did pot underatand tcheir legal righta. The
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hagcciaticn cannot gimply lanore its responaibility to initiate
bargaining over the effects of che Diatriet's decisian and
theraafter contend the District violated ite statutory duty to
bargain. The District's request o negotiate on a subject
unrelated bo wages, bensfite or arbitration clearly demonstrated
that such a ragquest wes possible.

Clearly, a public employer ig not regquired to bargain over a
decisicon to reduce the number of employees, and Article 4.1 of
the parties' colleckive bargaining agresméant provides that: "The
Aasaciation agreeg that all managesent rioghts, functions: and
prerogatives, not expresaly delegabsd In this hgreement, buk
guarantead by law, are reserved to the Board," These
prerogatives include the right to "relieve employees from duties
pacausa of lack of work or funds or under conditions whera
continusticon of guch work be insfflicient and sonproductive. "

B AB-31-3I03 43}, MTh.

Article 5.3 of the agreement prowvides that: "Upon written
regquast, repragantatives of the Board and representatives of the
AEsociation shall meEet and confer concerpicg mactters of concern
to the parties which are not covered by the Agreement.* The
record reflacgte tha elimination of the K-12 PE program was under
consideration by the school board for more than a year, yab the
dpsnciation nover asked to meet and donfer about Ehe makbeer
pursaant to Artials 9.3,

There ig nothing in the record conclusively showing thac
bargaining would have been Futile. Furthermore, the
Besociation's profesgional stafl cannot claim to be ignorant of

Ehe law on *s{lecta® bargaining. Here, the hssociation has never
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chagen bto bargain over the subject of preparation tims, and
cannoct pow claim that the achool board acted improperly in
agaigning teachers in a manner consistent with state law and ths
terme of the collective bargaining agreement,

B. Hiprecproacofakion

The Asgociabion contends that Ehe District negotidtozs
mlgrepragenkted Digerict financea when they Lald the hasoclation
Ehat thea Disbtrict could not afford che Assaclabtlion's wadge and
benefit propopal. However, there is no showing in the record of
forgery or concealment, and the documents are open to public
inspection. Stabaments auch as thoge abiributed te their
negatiacars aprpeay Lo represent an opinion abourt the wiadom of a
apending proposal, rather than 8 representatlion concerning
Digtyict finances. The inference by the District im this case
that ‘it cannct afford a-particular proposal should sot he
conabrued to-mean that it 1a absolutely- imposgible to fund the
propogal. Clearly, if the District choss to rearrangs its
budgsat, it could prebably have funded the Asscoiation reguest;
howewer; that deoes nobt make the statements atEributed to board
mambers a misrepresentaticon of Diseriece financas,

The husocciaticon aleo contends that the achool board could
have asked wvotere to approve’ a 4% increase in eloemantazry and high
acheol district general fund budget ‘authority. Although that
ackion appears within bEhe realm of posaibilities, it appesars the
Digptrick chose ot to make such a reguest and is nob an i1s55u0
properly before the Hearing Gfficer,

The Association further contends thae che Districet has a

history of not spending every dollar it has budgeted. The
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cverall record showse this bo be btrue, but the Asscciation did not
present any case law or legal authority suppsreEing ics
contentipns that this therefore consticutes an unfair Labkor
BPracEice.

Rathing in the record shows the Association was ever depnied
acce8s to the District's finmasncial records.  Further, Associlatlon
negotiators had available to them a detailed analysis of tha
Digtrict's financial histeory throughout the course of
nagotiations, The availabilicy of this analysie dofs not Bupportc
the Association's claim their negotiators were misled ko their
detriment by the statéements in question, The fact that che
Agsociation has continued o reject the board's wage and benefit
proposal shows: that the Associatlion did not rely on those
sbatemants,

Pinmally, even iFf one believaed that the school bBoard could
"misrepresent! public documents bhat have been fully disclosed to
the Assoociation, the documents are not in evidensa. In order for
Ehe Asspciaticon's argument foncerning misrepressentatian La
succesd, iE ig necersary Ea review thres documents, 1) the
1009p-99 elemantary district budget; 21 Ehe 1998-95% high achoal
distyict budget and 3] a cest aralyais of the Association's wage
and banefit proposal. Without these documents, 1t s impossible
ba determine if there are sufficient funds within the wage and
bansfit line ftémn of the adopted budgets to cover the cost of
the hascelaticon's propasal:  Absent this esvideace; it dis
imposgaible to conclude that the board's response miarepresented

the statae of District finances in -any respect.
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It sum, Ehe most bhe Associatrion can show 15 that the boazrd
could have asked the wobters for more budgetb autharity and cthat,
given its expenditure history, the board might be able ta fund
tha asecciation's wage and benefit proposal, Howaver, having
mads thimg poink, Ehe Amasgciation cannot demonstrate why the board
gheuld be regquired to provide ite teachers with a wase increasc
far greater than that provided by octher achool diastriects,

Becausse the Aspociatlicon has falled to demonstrate any fraudulent
misrepresantation upon which it has reliaed to its detriment, this
charga should be dismissed as without merit,

C. GSurface Dargaining

The Asasaclaclion aleos contends char the District encaged i
gurface bargaining. Its main contention is that several trustess
volced their concerns about why the District should have to
bargain with the Assaciation-when the Association was suing the
District in an effart to compel arbitration. The Association
also points gut that the school board did not increase ita wage
offer during the course of nepgotiations.

The fecoard raeflects, Bowevear, Ehat thée DisEricE nevsesr
refused to mest and negotiate with the Associlation. Nor did cthe
District ever wviclate any of the ground rules agreed to at tche
beginning of negotiations. Furthermore, the parties have reached
agreamant on several lgssues, including a binding arbitracion
provision which thae District agresd ta lmplement prior o the
conclusion of negotiationeg:

Tha law i8 cdlear that neither party is reguired to make a

goncessicon. Soe § 39-31-305(2), MCA: Bdmondson v, Citv of

28] Kalispell, ULP $14-87 {1888); NLPB v. MoClatehy Newspapers,

-13-
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140 LREM 2249 [199Z2]. Here, the fesociation made ane reduction
in its wage proposal, From an admittedly ®unr=aliacic® base
increags of 8.2% to a bage increase of 5.6%. Ono the other hand,
thae pohool board offered, dn addition to etep and lane increages,
to raise basa teacher pay by 1.7% in return for a slight
raduction Ln the achedule's attainment level; Although the
Appocitaticon argues that the District can afford more, it has not
nhewn that the board's proposal wam motbivated by bad faith or &
degire to -avoid agreement.
IV. CONCLOSIONS OF LAW

1L The Board has jurigdiction over this unfalr iabor
practice charge. ~§ 230-31-406,. MCA.

o The: Digtrick did pnot violate § 259-31-40141) and (5],
MOA, by refusing to bargain in good faith with the excluaive
bargaining representatcive.
W RECOMMENDED ORDER

In canclusion, the unfair labor practliece charge is without
mesit- and is dismiased.

T
DATED this ﬂ day oF April, 1933,
EDHﬁF LF PERSONMEL: AFFEALS
"

.
a“f-rr-".n:f_r;i ,CJJ"". f"}.‘:’-ﬂ-fﬂf‘

GORDON O, BRUCE
Hearing Oificer

By
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